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An act to amend Sections 350, 653h, 653s, 653u, 653w, 653z, 653aa,
and 1202.4 of, and to add Chapter 5.8 (commencing with Section 13849)
to Title 6 of Part 4 of, the Penal Code, relating to intellectual property
piracy, and declaring the urgency thereof, to take effect immediately.

LEGISLATIVE COUNSEL’S DIGEST

AB 819, as amended, Charles Calderon. Intellectual property piracy.
Existing law makes it a crime for a person to willfully manufacture,
intentionally sell, or knowingly possess for sale any counterfeit mark
registered with the Secretary of State or registered on the Principal
Register of the United States Patent and Trademark Office. Existing
law imposes specified imprisonment and fines based upon the number
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of counterfeit marks involved in the offense and if the person is an
individual or a business entity. Existing law also specifies certain
imprisonment and fines for a subsequent conviction of this offense and
provides other specified penalties if the conduct that was the basis of
the conviction has directly and foreseeably caused death or great bodily
injury to another through reliance on the counterfeited item for its
intended purpose.

Existing law makes it a crime for a person to knowingly and willfully
transfer or cause to be transferred any sounds that have been recorded
on a phonograph record, disc, wire, tape, film, or other article on which
sounds are recorded, with intent to sell or cause to be sold, or to use or
cause to be used for commercial advantage or private financial gain
through public performance, the article on which the sounds are so
transferred, without the consent of the owner. Existing law specifies
certain penalties for a violation of these provisions, and certain other
provisions regarding the transportation of an article with the knowledge
that the sounds thereon have been so transferred without the consent of
the owner, if the offense involves the transfer or transportation, or
conduct causing that transfer or transportation, of not less than 1,000
of the articles. Existing law also specifies certain other penalties for
any other violation of these provisions and for a 2nd or subsequent
conviction.

Existing law makes it a crime for any person to transport or cause to
be transported for monetary or other consideration within the state, any
article containing sounds of a live performance with the knowledge that
the sounds thereon have been recorded or mastered without the consent
of the owner of the sounds of the live performance. Existing law
specifies certain penalties for a violation of these provisions if the
offense involves transporting or causing to be transported not less than
1,000 articles. Existing law also specifies certain other penalties for any
other violation of these provisions and for a 2nd or subsequent
conviction.

Existing law makes it a crime for any person to record or master or
cause to be recorded or mastered on any article, with the intent to sell
for commercial advantage or private financial gain, the sounds of a live
performance with the knowledge that the sounds thereon have been
recorded or mastered without the consent of the owner of the sounds
of the live performance. Existing law specifies certain penalties for a
violation of these provisions if the offense involves the recording,
mastering, or causing the recording or mastering of at least 1,000
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articles. Existing law also specifies certain other penalties for any other
violation of these provisions and for a 2nd or subsequent conviction.

Existing law provides that a person is guilty of failure to disclose the
origin of a recording or audiovisual work if, for commercial advantage
or private financial gain, he or she knowingly advertises, sells, rents,
manufactures, or possesses for those purposes, a recording or audiovisual
work that does not disclose the name of the manufacturer, author, artist,
performer, or producer, as specified. Failure to disclose the origin of a
recording or audiovisual work is punishable by imprisonment in a county
jail, imprisonment in the state prison, or a fine, or by both imprisonment
and a fine, as specified, depending on the number of articles of audio
recordings or audiovisual works involved, and whether the offense is
a first offense, or 2nd or subsequent offense.

Existing law provides that every person who operates a recording
device in a motion picture theater while a motion picture is being
exhibited, for the purpose of recording a theatrical motion picture and
without the express written authority of the owner of the motion picture
theater, is guilty of a public offense and shall be punished by
imprisonment in a county jail not exceeding one year, by a fine not
exceeding $2,500, or by both that fine and imprisonment.

This bill would double the fines that may be imposed for a violation
of any of the above provisions.

Statutory law that became inoperative on January 1, 2010, provided
that it was a crime, punishable by a fine not exceeding $2,500,
imprisonment in a county jail for a period not exceeding one year, or
by both that fine and imprisonment for a person located in California
who knew that a particular recording or audiovisual work was
commercial, to knowingly electronically disseminate all or substantially
all of that commercial recording or audiovisual work to more than 10
other people without disclosing his or her e-mail address, and the title
of the recording or audiovisual work. That statutory law also provided
that a minor who violated these provisions was punishable by a fine
not exceeding $250 for a first or 2nd offense and by a fine not exceeding
$1,000, imprisonment in a county jail, or by both that fine and
imprisonment for a 3rd or subsequent violation.

This bill would again make operative those provisions and would
double the fines that may be imposed for a violation of those provisions.
By creating a new crime, the bill would impose a state-mandated local
program.
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Existing law provides that, in addition to any other penalty or fine, a
court shall order any person who has been convicted of any violation
of certain provisions of law relating to the transfer or transportation of
misappropriated recorded music, the transportation of an article
containing unauthorized recordation of sounds of live performances,
the unauthorized recording of sounds of live performances, or the failure
to disclose the origin of a recording or audiovisual work to make
restitution to the owner or lawful producer, or trade association acting
on behalf of the owner or lawful producer, of the phonograph record,
disc, wire, tape, film, or other device or article from which the sound
or visual images were derived that suffered economic loss resulting
from the violation. Existing law provides how value is to be determined
for the purpose of calculating restitution.

This bill would also require a court to order restitution when the
person has been convicted of violating certain other provisions of law
relating to the manufacture or sale of a counterfeit registered mark and
the electronic transmission of all or substantially all of a commercial
recording or audiovisual work.

| blict : : | :

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

This bill would declare that it is to take effect immediately as an
urgency statute.

Vote: 2%;. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.
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The people of the State of California do enact as follows:

SECTION 1. The Legislature finds and declares the following:

(a) According to a 2007 study by the Institute for Policy
Innovation, intellectual property piracy, meaning the theft of
movies, music, software, and video games, costs the United States
economy $58,000,000,000 each year.

(b) The problem of intellectual property piracy continues to
grow worse. A 2005 Gallup study found that 5 percent of
Americans had purchased, copied, or downloaded counterfeit
music in the preceding year. By 2007, this number had jumped to
9 percent. The percentage of respondents that admitted buying a
pirated movie rose from 3 percent in 2005, to 6 percent in 2007.
At the same time, once robust DVD sales have flattened over the
past few years, while CD shipments to retailers have plummeted.

(c) The effect of intellectual property piracy on California and
its citizens is particularly dire. Intellectual property piracy
adversely affects the California economy, eliminates jobs, and
damages industry. According to the Business Software Alliance,
in 2003, software piracy alone cost the California economy more
than 13,000 jobs, over $802,000,000 in wages and salaries, over
$1,000,000,000 in retail sales of business software applications,
and roughly $239,000,000 in total tax losses.

(d) Intellectual property piracy poses a significant threat to
consumers, who, through no fault of their own, are often deceived
or deliberately misled, or both deceived and deliberately misled,
as to the nature of purchased products, whereby pirated goods
are palmed off, including in electronic form, as legitimate
authorized goods.

(e) A growing number of criminal organizations worldwide are
involved in intellectual property piracy.

() Thisactwill send a strong signal that California is committed
to protecting the intellectual property created by California’s
innovation and entertainment industries.

(g) Finally, by safeguarding the legitimate sale of intellectual
property, California will increase its tax base, and stimulate the
economy.

SECHON1-

SEC. 2. Section 350 of the Penal Code is amended to read:
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350. (a) Any personwho willfully manufactures, intentionally
sells, or knowingly possesses for sale any counterfeit mark
registered with the Secretary of State or registered on the Principal
Register of the United States Patent and Trademark Office, shall,
upon conviction, be punishable as follows:

(1) When the offense involves less than 1,000 of the articles
described in this subdivision, with a total retail or fair market value
less than that required for grand theft as defined in Section 487,
and if the person is an individual, he or she shall be punished by
a fine of not more than ten thousand dollars ($10,000), or by
imprisonment in a county jail for not more than one year, or by
both that fine and imprisonment; or, if the person is a business
entity, by a fine of not more than two hundred thousand dollars
($200,000).

(2) When the offense involves 1,000 or more of the articles
described in this subdivision, or has a total retail or fair market
value equal to or greater than that required for grand theft as
defined in Section 487, and if the person is an individual, he or
she shall be punished by imprisonment in a county jail not to
exceed one year, or in the state prison for 16 months, or two or
three years, or by a fine not to exceed five hundred thousand dollars
($500,000), or by both that imprisonment and fine; or, if the person
is a business entity, by a fine not to exceed one million dollars
($1,000,000).

(b) Any person who has been convicted of a violation of either
paragraph (1) or (2) of subdivision (a) shall, upon a subsequent
conviction of paragraph (1) of subdivision (a), if the person is an
individual, be punished by a fine of not more than one hundred
thousand dollars ($100,000), or by imprisonment in a county jail
for not more than one year, or in the state prison for 16 months,
or two or three years, or by both that fine and imprisonment; or,
if the person is a business entity, by a fine of not more than four
hundred thousand dollars ($400,000).

(c) Any person who has been convicted of a violation of
subdivision (a) and who, by virtue of the conduct that was the basis
of the conviction, has directly and foreseeably caused death or
great bodily injury to another through reliance on the counterfeited
item for its intended purpose shall, if the person is an individual,
be punished by a fine of not more than one hundred thousand
dollars ($100,000), or by imprisonment in the state prison for two,
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three, or four years, or by both that fine and imprisonment; or, if
the person is a business entity, by a fine of not more than four
hundred thousand dollars ($400,000).

(d) (1) Except as provided in paragraph (2), in any action
brought under this section resulting in a conviction or a plea of
nolo contendere, the court shall order the forfeiture and destruction
of all of those marks and of all goods, articles, or other matter
bearing the marks, and the forfeiture and destruction or other
disposition of all means of making the marks, and any and all
electrical, mechanical, or other devices for manufacturing,
reproducing, transporting, or assembling these marks, that were
used in connection with, or were part of, any violation of this
section.

(2) Upon request of any law enforcement agency and consent
from the specific registrants, the court may consider a motion to
have the items described in paragraph (1), not including recordings
or audiovisual works as defined in Section 653w, donated to a
nonprofit organization for the purpose of distributing the goods to
persons living in poverty at no charge to the persons served by the
organization.

(3) Forfeiture of the proceeds of the crime shall be subject to
Chapter 9 (commencing with Section 186) of Title 7 of Part 1.
However, no vehicle shall be forfeited under this section that may
be lawfully driven on the highway with a class 3 or 4 license, as
prescribed in Section 12804 of the Vehicle Code, and that is any
of the following:

(A) A community property asset of a person other than the
defendant.

(B) The sole class 3 or 4 vehicle available to the immediate
family of that person or of the defendant.

(C) Reasonably necessary to be retained by the defendant for
the purpose of lawfully earning a living, or for any other reasonable
and lawful purpose.

(e) For the purposes of this section, the following definitions
shall apply:

(1) When counterfeited but unassembled components of
computer software packages are recovered, including, but not
limited to, counterfeited computer diskettes, instruction manuals,
or licensing envelopes, the number of “articles” shall be equivalent
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to the number of completed computer software packages that could
have been made from those components.

(2) “Business entity” includes, but is not limited to, a
corporation, limited liability company, or partnership. “Business
entity” does not include a sole proprietorship.

(3) “Counterfeit mark” means a spurious mark that is identical
with, or confusingly similar to, a registered mark and is used, or
intended to be used, on or in connection with the same type of
goods or services for which the genuine mark is registered. It is
not necessary for the mark to be displayed on the outside of an
article for there to be a violation. For articles containing digitally
stored information, it shall be sufficient to constitute a violation
if the counterfeit mark appears on a video display when the
information is retrieved from the article. The term “spurious mark”
includes genuine marks used on or in connection with spurious
articles and includes identical articles containing identical marks,
where the goods or marks were reproduced without authorization
of, or in excess of any authorization granted by, the registrant.
When counterfeited but unassembled components of any articles
described under subdivision (a) are recovered, including, but not
limited to, labels, patches, fabric, stickers, wrappers, badges,
emblems, medallions, charms, boxes, containers, cans, cases,
hangtags, documentation, or packaging, or any other components
of any type or nature that are designed, marketed, or otherwise
intended to be used on or in connection with any articles described
under subdivision (a), the number of “articles” shall be equivalent
to the number of completed articles that could have been made
from those components.

(4) “Knowingly possess” means that the person possessing an
article knew or had reason to believe that it was spurious, or that
it was used on or in connection with spurious articles, or that it
was reproduced without authorization of, or in excess of any
authorization granted by, the registrant.

(5) Notwithstanding Section 7, “person” includes, but is not
limited to, a business entity.

(6) “Registrant” means any person to whom the registration of
amark is issued and that person’s legal representatives, successors,
or assigns.

(7) “Sale” includes resale.

(8) “Value” has the following meanings:
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(A) When counterfeit items of computer software are
manufactured or possessed for sale, the “value” of those items
shall be equivalent to the retail price or fair market price of the
true items that are counterfeited.

(B) When counterfeited but unassembled components of
computer software packages or any other articles described under
subdivision (a) are recovered, including, but not limited to,
counterfeited digital disks, instruction manuals, licensing
envelopes, labels, patches, fabric, stickers, wrappers, badges,
emblems, medallions, charms, boxes, containers, cans, cases,
hangtags, documentation, or packaging, or any other components
of any type or nature that are designed, marketed, or otherwise
intended to be used on or in connection with any articles described
under subdivision (a), the “value” of those components shall be
equivalent to the retail price or fair market value of the number of
completed computer software packages or other completed articles
described under subdivision (a) that could have been made from
those components.

(C) “Retail or fair market value” of a counterfeit article means
a value equivalent to the retail price or fair market value, as of the
last day of the charged crime, of a completed similar genuine article
containing a genuine mark.

(f) This section shall not be enforced against any party who has
adopted and lawfully used the same or confusingly similar mark
in the rendition of like services or the manufacture or sale of like
goods in this state from a date prior to the earliest effective date
of registration of the service mark or trademark either with the
Secretary of State or on the Principle Register of the United States
Patent and Trademark Office.

(g) Anowner, officer, employee, or agent who provides, rents,
leases, licenses, or sells real property upon which a violation of
subdivision (a) occurs shall not be subject to a criminal penalty
pursuant to this section, unless he or she sells, or possesses for
sale, articles bearing a counterfeit mark in violation of this section.
This subdivision shall not be construed to abrogate or limit any
civil rights or remedies for a trademark violation.

(h) This section shall not be enforced against any party who
engages in fair uses of a mark, as specified in Section 14247 of
the Business and Professions Code.
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(i) When a person is convicted of an offense under this section,
the court shall order the person to pay restitution to the trademark
owner and any other victim of the offense pursuant to Section
1202.4.

SEC2

SEC. 3. Section 653h of the Penal Code is amended to read:

653h. (a) Every person is guilty of a public offense punishable
as provided in subdivisions (b) and (c), who:

(1) Knowingly and willfully transfers or causes to be transferred
any sounds that have been recorded on a phonograph record, disc,
wire, tape, film or other article on which sounds are recorded, with
intent to sell or cause to be sold, or to use or cause to be used for
commercial advantage or private financial gain through public
performance, the article on which the sounds are so transferred,
without the consent of the owner.

(2) Transports for monetary or like consideration within this
state or causes to be transported within this state any such article
with the knowledge that the sounds thereon have been so
transferred without the consent of the owner.

(b) Any person who has been convicted of a violation of
subdivision (a), shall be punished by imprisonment in the county
jail not to exceed one year, by imprisonment in the state prison for
two, three, or five years, or by a fine not to exceed five hundred
thousand dollars ($500,000), or by both, if the offense involves
the transfer or transportation, or conduct causing that transfer or
transportation, of not less than 1,000 of the articles described in
subdivision (a).

(c) Any person who has been convicted of any other violation
of subdivision (a) not described in subdivision (b), shall be
punished by imprisonment in the county jail not to exceed one
year, or by a fine of not more than fifty thousand dollars ($50,000),
or by both. A second or subsequent conviction under subdivision
(@) not described in subdivision (b) shall be punished by
imprisonment in the state prison or by a fine not to exceed two
hundred thousand dollars ($200,000), or by both.

(d) Every person who offers for sale or resale, or sells or resells,
or causes the sale or resale, or rents, or possesses for these
purposes, any article described in subdivision (a) with knowledge
that the sounds thereon have been so transferred without the
consent of the owner is guilty of a public offense.
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(1) A violation of subdivision (d) involving not less than 100
of those articles shall be punishable by imprisonment in a county
jail not to exceed one year or by a fine not to exceed twenty
thousand dollars ($20,000), or by both. A second or subsequent
conviction for the conduct described in this paragraph shall be
punishable by imprisonment in the county jail not to exceed one
year or in the state prison, or by a fine not to exceed fifty thousand
dollars ($50,000), or by both.

(2) A person who has been convicted of any violation of this
subdivision not described in paragraph (1) shall be punished by
imprisonment in the county jail not to exceed six months or by a
fine not to exceed ten thousand dollars ($10,000), or by both. A
second conviction for the conduct described in this paragraph shall
be punishable by imprisonment in the county jail not to exceed
one year or by a fine not to exceed twenty thousand dollars
($20,000), or by both. A third or subsequent conviction for the
conduct described in this paragraph shall be punishable by
imprisonment in the county jail not to exceed one year or in the
state prison, or by a fine not to exceed fifty thousand dollars
($50,000), or by both.

(e) As used in this section, “person” means any individual,
partnership, partnership’s member or employee, corporation,
limited liability company, association or corporation or association
employee, officer or director; “owner” means the person who owns
the original master recording embodied in the master phonograph
record, master disc, master tape, master film or other article used
for reproducing recorded sounds on phonograph records, discs,
tapes, films or other articles on which sound is or can be recorded,
and from which the transferred recorded sounds are directly or
indirectly derived; and “master recording” means the original
fixation of sounds upon a recording from which copies can be
made.

(f) This section shall neither enlarge nor diminish the right of
parties in private litigation.

(g) This section does not apply to any person engaged in radio
or television broadcasting who transfers, or causes to be transferred,
any such sounds (other than from the sound track of a motion
picture) intended for, or in connection with, broadcast transmission
or related uses, or for archival purposes.
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(h) This section does not apply to any not-for-profit educational
institution or any federal or state governmental entity, if the
institution or entity has as a primary purpose the advancement of
the public’s knowledge and the dissemination of information
regarding America’s musical cultural heritage, provided that this
purpose is clearly set forth in the institution’s or entity’s charter,
bylaws, certificate of incorporation, or similar document, and the
institution or entity has, prior to the transfer, made a good faith
effort to identify and locate the owner or owners of the sound
recordings to be transferred and, provided that the owner or owners
could not be and have not been located. Nothing in this section
shall be construed to relieve an institution or entity of its
contractual or other obligation to compensate the owners of sound
recordings to be transferred. In order to continue the exemption
permitted by this subdivision, the institution or entity shall make
continuing efforts to locate such owners and shall make an annual
public notice of the fact of the transfers in newspapers of general
circulation serving the jurisdictions where the owners were
incorporated or doing business at the time of initial affixations.
The institution or entity shall keep on file a record of the efforts
made to locate such owners for inspection by appropriate
governmental agencies.

(i) This section applies only to such articles that were initially
mastered prior to February 15, 1972.

SEC3-

SEC. 4. Section 653s of the Penal Code is amended to read:

653s. (@) Any person who transports or causes to be transported
for monetary or other consideration within this state, any article
containing sounds of a live performance with the knowledge that
the sounds thereon have been recorded or mastered without the
consent of the owner of the sounds of the live performance is guilty
of a public offense punishable as provided in subdivision (g) or
(h).

(b) As used in this section and Section 653u:

(1) “Live performance” means the recitation, rendering, or
playing of a series of musical, spoken, or other sounds in any
audible sequence thereof.

(2) “Article” means the original disc, wire, tape, film,
phonograph record, or other recording device used to record or
master the sounds of the live performance and any copy or

92



O©Coo~No ok~ wNE

— 13— AB 819

reproduction thereof which duplicates, in whole or in part, the
original.

(3) “Person” means any individual, partnership, partnership
member or employee, corporation, association, or corporation or
association employee, officer, or director, limited liability
company, or limited liability company manager or officer.

(c) Inthe absence of a written agreement or operation of law to
the contrary, the performer or performers of the sounds of a live
performance shall be presumed to own the right to record or master
those sounds.

(d) For purposes of this section, a person who is authorized to
maintain custody and control over business records reflecting the
consent of the owner to the recordation or master recording of a
live performance shall be a proper witness in any proceeding
regarding the issue of consent.

Any witness called pursuant to this section shall be subject to
all rules of evidence relating to the competency of a witness to
testify and the relevance and admissibility of the testimony offered.

(e) This section shall neither enlarge nor diminish the rights and
remedies of parties to a recording or master recording which they
might otherwise possess by law.

(F) This section shall not apply to persons engaged in radio or
television broadcasting or cablecasting who record or fix the sounds
of a live performance for, or in connection with, broadcast or cable
transmission and related uses in educational television or radio
programs, for archival purposes, or for news programs or purposes
if the recordation or master recording is not commercially
distributed independent of the broadcast or cablecast by or through
the broadcasting or cablecasting entity to subscribers or the general
public.

(9) Any person who has been convicted of a violation of
subdivision (a), shall be punished by imprisonment in the county
jail not to exceed one year, or by imprisonment in the state prison
for two, three, or five years, or by a fine not to exceed five hundred
thousand dollars ($500,000), or by both, if the offense involves
the transportation or causing to be transported of not less than
1,000 articles described in subdivision (a).

(h) Any person who has been convicted of any other violation
of subdivision (a) not described in subdivision (g) shall be punished
by imprisonment in the county jail not to exceed one year, or by
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a fine not to exceed fifty thousand dollars ($50,000), or both. A
second or subsequent conviction under subdivision (a) not
described in subdivision (g) shall be punished by imprisonment
in the county jail not to exceed one year or in the state prison, or
by a fine not to exceed two hundred thousand dollars ($200,000),
or by both.

(i) Every person who offers for sale or resale, or sells or resells,
or causes the sale or resale, or rents, or possesses for these
purposes, any article described in subdivision (a) with knowledge
that the sounds thereon have been so recorded or mastered without
the consent of the owner of the sounds of a live performance is
guilty of a public offense.

(1) A violation of subdivision (i) involving not less than 100 of
those articles shall be punishable by imprisonment in a county jail
not to exceed one year or by a fine not to exceed twenty thousand
dollars ($20,000), or by both. A second or subsequent conviction
for the conduct described in this paragraph shall be punishable by
imprisonment in the county jail not to exceed one year or in the
state prison, or by a fine not to exceed fifty thousand dollars
($50,000), or by both.

(2) A person who has been convicted of any violation of this
subdivision not described in paragraph (1) shall be punished by
imprisonment in the county jail not to exceed six months or by a
fine not to exceed ten thousand dollars ($10,000), or by both. A
second conviction for the conduct described in this paragraph shall
be punishable by imprisonment in the county jail not to exceed
one year or by a fine not to exceed twenty thousand dollars
($20,000), or by both. A third or subsequent conviction for the
conduct described in this paragraph shall be punishable by
imprisonment in the county jail not to exceed one year or in the
state prison, or by a fine not to exceed fifty thousand dollars
($50,000), or by both.

SECH-

SEC. 5. Section 653u of the Penal Code is amended to read:

653u. (a) Any person who records or masters or causes to be
recorded or mastered on any article with the intent to sell for
commercial advantage or private financial gain, the sounds of a
live performance with the knowledge that the sounds thereon have
been recorded or mastered without the consent of the owner of the
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sounds of the live performance is guilty of a public offense
punishable as provided in subdivisions (d) and (e).

(b) In the absence of a written agreement or operation of law
to the contrary, the performer or performers of the sounds of a live
performance shall be presumed to own the right to record or master
those sounds.

(c) For purposes of this section, a person who is authorized to
maintain custody and control over business records reflecting the
consent of the owner to the recordation or master recording of a
live performance shall be a proper witness in any proceeding
regarding the issue of consent.

Any witness called pursuant to this section shall be subject to
all rules of evidence relating to the competency of a witness to
testify and the relevance and admissibility of the testimony offered.

(d) Any person who has been convicted of a violation of
subdivision (a) shall be punished by imprisonment in the county
jail not to exceed one year, or by imprisonment in the state prison
for two, three, or five years, or by a fine not to exceed five hundred
thousand dollars ($500,000), or by both, if the offense involves
the recording, mastering, or causing to be recorded or mastered at
least 1,000 articles described in subdivision (a).

(e) Any person who has been convicted of any other violation
of subdivision (a) not described in subdivision (d), shall be
punished by imprisonment in the county jail not to exceed one
year, or by a fine not to exceed fifty thousand dollars ($50,000),
or by both. A second or subsequent conviction under subdivision
(@) not described in subdivision (d) shall be punished by
imprisonment in the county jail not to exceed one year or in the
state prison or by a fine not to exceed two hundred thousand dollars
($200,000), or by both.

SECS5:

SEC. 6. Section 653w of the Penal Code is amended to read:

653w. (a) A person is guilty of failure to disclose the origin
of a recording or audiovisual work if, for commercial advantage
or private financial gain, he or she knowingly advertises or offers
for sale or resale, or sells or resells, or causes the rental, sale, or
resale of, or rents, or manufactures, or possesses for these purposes,
any recording or audiovisual work, the cover, box, jacket, or label
of which does not clearly and conspicuously disclose the actual
true name and address of the manufacturer thereof and the name
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of the actual author, artist, performer, producer, programmer, or
group thereon. This section does not require the original
manufacturer or authorized licensees of software producers to
disclose the contributing authors or programmers.

As used in this section, “recording” means any tangible medium
upon which information or sounds are recorded or otherwise stored,
including any phonograph record, disc, tape, audio cassette, wire,
film, or other medium on which information or sounds are recorded
or otherwise stored, but does not include sounds accompanying a
motion picture or other audiovisual work.

As used in this section, “audiovisual works” are the physical
embodiment of works that consist of related images that are
intrinsically intended to be shown using machines or devices such
as projectors, viewers, or electronic equipment, together with
accompanying sounds, if any, regardless of the nature of the
material objects such as films or tapes on which the works are
embodied.

(b) Any person who has been convicted of a violation of
subdivision (a) shall be punished as follows:

(1) If the offense involves the advertisement, offer for sale or
resale, sale, rental, manufacture, or possession for these purposes,
of at least 100 articles of audio recordings or 100 articles of
audiovisual works described in subdivision (a), the person shall
be punished by imprisonment in a county jail not to exceed one
year, or by imprisonment in the state prison for two, three, or five
years, or by a fine not to exceed five hundred thousand dollars
($500,000), or by both.

(2) Any other violation of subdivision (a) not described in
paragraph (1), shall, upon a first offense, be punished by
imprisonment in a county jail not to exceed one year, or by a fine
not to exceed fifty thousand dollars ($50,000), or by both.

(3) A second or subsequent conviction under subdivision (a)
not described in paragraph (1), shall be punished by imprisonment
in a county jail not to exceed one year or in the state prison, or by
a fine not to exceed two hundred thousand dollars ($200,000), or
by both.

SEC6-

SEC. 7. Section 653z of the Penal Code is amended to read:

653z. (a) Every person who operates a recording device in a
motion picture theater while a motion picture is being exhibited,
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for the purpose of recording a theatrical motion picture and without
the express written authority of the owner of the motion picture
theater, is guilty of a public offense and shall be punished by
imprisonment in a county jail not exceeding one year, by a fine
not exceeding five thousand dollars ($5,000), or by both that fine
and imprisonment.

(b) For the purposes of this section, the following terms have
the following meanings:

(1) “Recording device” means a photographic, digital or video
camera, or other audio or video recording device capable of
recording the sounds and images of a motion picture or any portion
of a motion picture.

(2) “Motion picture theater” means a theater or other premises
in which a motion picture is exhibited.

(c) Nothing inthis section shall preclude prosecution under any
other provision of law.

SEC+

SEC. 8. Section 653aa of the Penal Code is amended to read:

653aa. (a) Any person, except a minor, who is located in
California, who, knowing that a particular recording or audiovisual
work is commercial, knowingly electronically disseminates all or
substantially all of that commercial recording or audiovisual work
to more than 10 other people without disclosing his or her e-mail
address, and the title of the recording or audiovisual work is
punishable by a fine not exceeding five thousand dollars ($5,000),
imprisonment in a county jail for a period not exceeding one year,
or by both that fine and imprisonment.

(b) Any minor who violates subdivision (a) is punishable by a
fine not exceeding five hundred dollars ($500). Any minor who
commits a third or subsequent violation of subdivision (a) is
punishable by a fine not exceeding two thousand dollars ($2,000),
imprisonment in a county jail for a period not to exceed one year,
or by both that imprisonment and fine.

(c) Subdivisions (a) and (b) do not apply:

(1) To a person who electronically disseminates a commercial
recording or audiovisual work to his or her immediate family, or
within his or her personal network, defined as a restricted access
network controlled by and accessible to only that person or people
in his or her immediate household.
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(2) If the copyright owner, or a person acting under the authority
of the copyright owner, of a commercial recording or audiovisual
work has explicitly given permission for all or substantially all of
that recording or audiovisual work to be freely disseminated
electronically by or to anyone without limitation.

(3) To a person who has been licensed either by the copyright
owner or a person acting under the authority of the copyright owner
to disseminate electronically all or substantially all of a commercial
audiovisual work or recording.

(4) To the licensed electronic dissemination of a commercial
audiovisual work or recording by means of a cable television
service offered over a cable system or direct to home satellite
service as defined in Title 47 of the United States Code.

(d) Nothing in this section shall restrict the copyright owner
from disseminating his or her own copyrighted material.

(e) Upon conviction for a violation of this section, in addition
to the penalty prescribed, the court shall order the permanent
deletion or destruction of any electronic file containing a
commercial recording or audiovisual work, the dissemination of
which was the basis of the violation. This subdivision shall not
apply to the copyright owner or to a person acting under the
authority of the copyright owner.

(f) An Internet service provider does not violate, and does not
aid and abet a violation of subdivision (a), and subdivision (a) shall
not be enforced against an Internet service provider, to the extent
that the Internet service provider enables a user of its service to
electronically disseminate an audiovisual work or sound recording,
if the Internet service provider maintains its valid e-mail address
or other means of electronic notification on its Internet Web site
in a location that is accessible to the public.

For the purposes of this section, “Internet service provider”
means an entity, to the extent that the entity is transmitting, routing,
or providing connections for Internet communications initiated by
or at the direction of another person, between or among points
specified by a user, of material placed online by a user, storing or
hosting that material at the direction of a user, or referring or
linking users to that material.

(9) For purposes of this section:

(1) “Recording” means the electronic or physical embodiment
of any recorded images, sounds, or images and sounds, but does
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not include audiovisual works or sounds accompanying audiovisual
works.

(2) “Audiovisual work” means the electronic or physical
embodiment of motion pictures, television programs, video or
computer games, or other audiovisual presentations that consist
of related images that are intrinsically intended to be shown by
the use of machines or devices such as projectors, viewers, or
electronic equipment, or a computer program, software, or system,
as defined in Section 502, together with accompanying sounds, if
any.

(3) “Commercial recording or audiovisual work” means a
recording or audiovisual work whose copyright owner, or assignee,
authorized agent, or licensee, has made or intends to make available
for sale, rental, or for performance or exhibition to the public under
license, but does not include an excerpt consisting of less than
substantially all of a recording or audiovisual work. A recording
or audiovisual work may be commercial regardless of whether the
person who electronically disseminates it seeks commercial
advantage or private financial gain from that dissemination.

(4) “Electronic dissemination” means initiating a transmission
of, making available, or otherwise offering, a commercial recording
or audiovisual work for distribution on the Internet or other digital
network, regardless of whether someone else had previously
electronically disseminated the same commercial recording or
audiovisual work.

(5) “E-mail address” means a valid e-mail address, or the valid
e-mail address of the holder of the account from which the
dissemination took place.

(6) “Disclosing” means providing information in, attached to,
or discernable or available in or through the process of
disseminating or obtaining a commercial recording or audiovisual
work in a manner that is accessible by any person engaged in
disseminating or receiving the commercial recording or audiovisual
work.

(h) Nothing in this section shall preclude prosecution under any
other provision of law.

SECS-

SEC. 9. Section 1202.4 of the Penal Code is amended to read:

1202.4. (a) (1) Itis the intent of the Legislature that a victim
of crime who incurs any economic loss as a result of the
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commission of a crime shall receive restitution directly from any
defendant convicted of that crime.

(2) Upon a person being convicted of any crime in the State of
California, the court shall order the defendant to pay a fine in the
form of a penalty assessment in accordance with Section 1464.

(3) The court, in addition to any other penalty provided or
imposed under the law, shall order the defendant to pay both of
the following:

(A) A restitution fine in accordance with subdivision (b).

(B) Restitution to the victim or victims, if any, in accordance
with subdivision (f), which shall be enforceable as if the order
were a civil judgment.

(b) In every case where a person is convicted of a crime, the
court shall impose a separate and additional restitution fine, unless
it finds compelling and extraordinary reasons for not doing so, and
states those reasons on the record.

(1) The restitution fine shall be set at the discretion of the court
and commensurate with the seriousness of the offense, but shall
not be less than two hundred dollars ($200), and not more than ten
thousand dollars ($10,000), if the person is convicted of a felony,
and shall not be less than one hundred dollars ($100), and not more
than one thousand dollars ($1,000), if the person is convicted of
a misdemeanor.

(2) In setting a felony restitution fine, the court may determine
the amount of the fine as the product of two hundred dollars ($200)
multiplied by the number of years of imprisonment the defendant
is ordered to serve, multiplied by the number of felony counts of
which the defendant is convicted.

(c) The court shall impose the restitution fine unless it finds
compelling and extraordinary reasons for not doing so, and states
those reasons on the record. A defendant’s inability to pay shall
not be considered a compelling and extraordinary reason not to
impose a restitution fine. Inability to pay may be considered only
in increasing the amount of the restitution fine in excess of the two
hundred-dollar ($200) or one hundred-dollar ($100) minimum.
The court may specify that funds confiscated at the time of the
defendant’s arrest, except for funds confiscated pursuant to Section
11469 of the Health and Safety Code, be applied to the restitution
fine if the funds are not exempt for spousal or child support or
subject to any other legal exemption.
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(d) In setting the amount of the fine pursuant to subdivision (b)
in excess of the two hundred-dollar ($200) or one hundred-dollar
($100) mini